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It is to be regretted that in this case of such general 


importance to the export shipping interests, the court 


should not have had the benefit of full oral argument. 


As may be remembered the forty-five minutes allowed 


the writer was entirely inadequate for the presentation 


of defendant’s contentions and we believe much labor 


would have been saved the court in this important case, 


had both counsel been unrestricted in argument as to 


time. 
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THE DELIVERY DATE CONDITIONED BY THE NAMING OF THE 
“W. H. MARSTON”. 

Our contention that the naming of the ‘“W. H. Mars- 
ton’’ conditioned the delivery date of the lumber sold 
as her cargo, and, therefore, was a provision of the con- 
tract for the benefit of the seller which could not be 
waived by the buyer alone,—was answered hy the sug- 
gestion, that as the contract imposed upon the buyers 
the duty of furnishing the seller with specifications for 
that vessel’s cargo,—the law wonld give the seller a 
reasonable time after the receipt of such specifications 
within whieh to eut and prepare the lumber for deliv- 
ery. We subinit, that this ingenious argument does not 
answer our contention. There is no need, under the 
contract in suit, for the application, of the reasonable 
tame principle to the eutting or preparation of the speci- 
fication Inmber, except in the improbable situation where 
the furnishing of such specifications is delayed to such 
an extent as to embarrass the mill. As for instance, if 
the furnishing of the specifications is so delayed as to 
make it impossible for the mill to ent the lumber in 
time for its delivery to the vessel which has arrived 
before the expiration of the agreed delivery date,—the 
principle would then probably apply. But such a situa- 
tion does not answer the contention that the arrival of 
the named vessel within the agreed loading period, 
fixes the commencement of the delivery date, and that 
the time of such arrival can be approximated by the 
seller through sources which are independent of the 
buyers, and that for the buyers to deprive the seller of 


this means of ascertaining the time, in advance, when 
it will be called upon to meet its obligation; is to take 
from it an important and valuable benefit given by the 


contract. 


The provision of the contract relative to specifica- 
tions has nothing whatever to do with the delivery date of 
the cargo. Specifications may be furnished even before 
the commencement of the 90-day delivery period, with- 
out effecting in the least the delivery date. They must 
be furnished within a reasonable time before such pe- 
riod actually begins to run, but the time of its com- 
mencing to run, is established solely by the arrival 
of the named vessel within the agreed loading dates. 
We find in the record no basis for, or confirmation of, 
Counsel’s inventive suggestion. His client, Mr. Comyn, 
who is a manufacturer of lumber, whose experience ex- 
tends to the furnishing of export cargoes under con- 
tracts calling for named carrying vessels, does not seem 
to appreciate the attempt which is being made to con- 
nect the time of furnishing the specifications with the 
ascertainment of the time of the commencement of the 
delivery: ‘“‘60 M feet per working day or pay demur- 
rage as provided by charter party’’ (Record page 85). 
On the contrary, Mr. Comyn’s testimony fairly and 
clearly substantiates our contention as to the value to 
the seller of naming a vessel whose actual arrival within 
the agreed period, fixes the time when the loading lay 
days are to commence. He testified: 

‘Tt is certainly an advantage to the loading mill 


to know with measurable definiteness the time when 
they would be called upon to cut a cargo of lumber. 


The naming of an exporting vessel gives to the 
loading mill some measure of wmformation on that 
subject. They can see where she is and follow her 
movements. They can get information from the 
‘‘Guide’’ or some such paper or from the buyer. 
We have sold f.a.s. cargoes as a manufacturer. We 
have found that when we extend our delivery dates 
over a period of, say 90 days, it is helpful to us, as 
a manufacturer, to know by examining the ‘‘Guide”’ 
and such papers when the carrying vessel will prob- 
ably require the lumber, because you will then be 
guided as to when you shall begin to eut your lum- 
ber. It is a matter that the mill likes to know. 
They might shp in another eargo in the meantime. 
We have done that before. When we found a ves- 
sel was going to be late, we have taken one out of 
order and put it m. Jt enables your mill to keep 
circulating right.’’ 


(Italics ours. Reeord pp. 158, 154.) 


This last sentence: ‘‘It enables your mill to keep 
circulating vight,’’? confirms our behef that the export 
cargo business could not be carried on as it now is and 
has been for years, were it not that the naming of the 
vessel which is to take delivery, alone makes it possible, 
as a practical business operation, for the seller to allow 
the buyer an optional date, extending over a period of 
from three to six months, within which to demand de- 
livery of the named vessel’s cargo. A most unusual 
option. By agreeing upon a certain specific vessel, 
both buyer and seller are placed upon an equal footing 
as to the actual date of delivery, for the time when such 
vessel shall arrive at the agreed loading port is as open 
to ascertainment by the seller as the buyer. The ves- 
sel’s arrival is in the nature of a public facet which can 
be as equally approximated by the one as by the other 


through the published information of the vessel’s exact 
movements. Specifications may be furnished months 
before the vessel arrives, but the mill can only know 
when they are to be cut, through its knowledge of the 
date when the vessel will arrive. In the case at bar, the 
specifications for the ‘‘W. H. Marston’s’’ cargo were 
furnished to the defendant on September 19, 1917, 
though the vessel did not arrive until some time in May, 
1918 (she was loaded with her substituted eargo at 
Dant & Russell’s mill in the latter part of May, 1918, 
with the same specification lumber called for by the 
specifications furnished defendant in September, 1917. 
Dant & Russell’s contract for the ‘‘W. H. Marston’s”’ 
eargo was dated December 7, 1917, and the instant 
suit was filed December 27, 1917, four days before the 
expiration of the 90-day delivery period called for by 
the contract (Record pp. 160, 165). 


Mr. Dant, plaintiff’s witness, also differs with counsel 
as to the value to the seller of naming a earrying vessel 
in contracts providing for long optional delivery dates. 
Mr. Dant testified: 


‘‘Our contracts where we have named a sailing 
vessel to earry the cargo, with the expectation that 
she will carry it, generally provide for some long 
period, which we will eall the delivery. They 
usually do, such as 60, 90, 100 or 120 days. The 
object of providing that long delivery date is the 
estimated time that the vessel will arrive at the 
loading port. 

Mr. McCriananan. Q. This order, then, with 
the long delivery date, the named carrying vessel, 
and the amount of lumber purchased, is sent to the 
mill; is there any benefit that the mill derives in 


such an order through the naming of the vessel? 

A. They can look the vessel up if they choose to 
keep track of the vessel. 

Witness (continuing). They can find out when 
they will be called upon approximately to furnish 
the lumber. When they want that information they 
look up the position of the vessel, and they do that 
by an examination of the shipping papers, what we 
eall the ‘“Giide’”. The “Giide”’ is a 1ecogmigcd 
shipping journal which keeps track of the move- 
ments of sailing vessels. When the mill has this 
order presented to it, that they are apt to be called 
upon in 90 days for the delivery of a certain 
amount of Iumber to a particular named vessel, 
they can look up in the ‘‘Guide’’ and find out ap- 
proximately where that vessel is and then ap- 
proximate when she will be due at the loading 
port. That is of value to the mill. in that it gives 
the mill some idea as to when it shall commence to 
cut and have the lumber ready.’’ 


(Italics ours. Reeord pp. 122, 123.) 


And again: 


‘‘T suppose that the naming of a vessel in a 
f.a.s. contract gives to the seller some measure of 
assurance as to when he will have to cut that lum- 
ber. Ina sale made under ‘‘G”’ list by the Douglas 
Fir Exploitation & Export Co., the naming of an 
export vessel gives to the seller some measure of 
assurance that the lumber will be exported.’ 


(Italics ours. Id. page 134.) 


Mr. Baxter, defendant’s general manager, in enumer- 
ating the benefits accruing to the defendant through the 
naming of the ‘‘W. H. Marston’’ as the vessel to which 
delivery of the cargo was to be made, testified: 


‘Second, it would permit us through the ship- 
ping papers, to keep track of the vessel’s move- 


ments and know approximately when she would 


arrive. ’’ 


‘The trade papers I have spoken of are shipping 
papers. They give the position of the vessel on 
any given day, how many days she is out from one 
port to another port, or that she is in sueh a port. 
Contracts of this character, where the delivery date 
extends over a period of 90 days, give us the means 
of knowing in advanee when the mill will be called 
upon to eut the lumber, and we instruet the mill.’’ 


(Reeord pp. 226, 227.) 


The importanee to the seller of knowing in advance 
the approximate time when the delivery of the cargo 
is to eommence, in contracts for eargoes eut to given 
specifications, where long delivery periods are given, is 
universally recognized by both buyers and sellers, and 
the record in the ease at bar shows other contracts 
where the plaintiffs negotiated especially so as to be 
relieved from the established practice. As for instance, 
see plaintiff’s letter of September 1, 1917, to the Charles 
Nelson Co. relative to the purchase of cargoes for the 
eemooners “‘R. R. Hind’, “‘Hneore’’ and “Jas. H. 
Bruece’’, where the speeial ‘“‘privilege’’ is asked, in 
eertain contingencies, of substituting other vessels, or 
barges, for the three named vessels ‘‘to take delivery of 
the quantity of about 2,000,000 feet’? (Reeord p. 305). 
See, also, plaintiff’s later letter of September 5, 1917, 
in which the purehase is expressly conditioned on the 
understanding that the cargoes for the named vessels 
may be ‘“‘taken delivery of’’ on barges, in case the 
named vessels do not make their loading dates. The 
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argument used by plaintiffs in support of the granting 
of the privilege demanded, is interesting and important. 
‘Tf your mill is operating at the loading dates 
named on the respective vessels, and any or all of 


them should not make the specified loading dates, 


you would be at liberty to abrogate the contract, 
* * #99 


(Plaintiff’s Ex. No. 31, Record pp. 306, 307.) 


It is futile, in face of the reeord in the case at bar, 
to contend that the naming of a specific vessel to take 
delivery of the lumber sold as her cargo, in a contract 
such as the one in suit, does not condition the time of 
said cargo’s delivery and is a provision of benefit to 
the seller which the buyer cannot defeat without the 


seller’s consent. 


iT, 


THE SIGNIFICANCE OF THE LETTERS OF NOVEMBER 
6th and 8th, 1916, 


(Defendant's Exs, “F” and “G", Record pp. 157, 158.) 

It will be remembered that this was the correspond- 
enee wherein plaintiffs asked the privilege, which was 
denied, of substituting other vessels for the ‘‘W. H. 
Marston’’ and ‘‘W. H. Talbot’’, in certain contingen- 
cies. Counsel, in argument, suggested that when his 
chents asked that they be given the right of substitut- 
ing other vessels for the ‘‘W. H. Marston’’ and ‘‘ W. H. 
Talbot’’, they were doing a vain and unnecessary thing 
as they had such right anyway as a matter of law. An- 
swering this contention, we submit, that however the 


law may have been, governing the construction of the 


initiatory letter of November 2, 1916, had plaintiffs’ 
letter of request of eter 6, 191% not been written; 
there can be no doubt as to the situation after that let- 
ter had been written and the request refused. Under 
such circumstances, the subsequently accepted contract 
must be read as if it contained an express prohibition 
against the right of substitution. After the refusal of 
the request, plaintiffs aecepted and approved of the doe- 
ument consummating the contract, namely the ‘‘Ac- 
knowledgment of Order’’, dated December 8, 1918, and 
under such eireumstances they would have been es- 
topped from asserting the right which had been denied 
them, assuming they had such right before the request 
was refused, which we by no means concede. 


Furthermore, we point out that again counsel and his 
elient differ, as is shown by the latter’s dealings, at that 
time, in the purchase of other cargoes of lumber. On 
October 29, 1917, plaintiffs received from the Charles 
Nelson Co. a letter relative to the sale of cargoes for 
the three named vessels and the closing paragraph of 
this letter is significant as showing that the substitution 
of a barge for a vessel was a recognized privilege to be 
had only through the consent of the seller, as is also the 
substitution of one named vessel for another. 

‘“We beg to say that you have the privilege of 
putting in barges for these cargoes in the event of 
any or all of these vessels being late, but this does 
not give you the privilege of substituting the Schr- 
‘H. D. Bendixen’ for the Sehr. ‘Encore’, and to 
which we eannot agree. It is up to you to take de- 


livery by the Schr. ‘Mineore’ and if not, then by 
barges.’’ 


(Record p. 303.) 
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The brief and argument for defendants in error deal 
with this case as if a shipment by a specified vessel was 
not important or a condition precedent to the con- 
summation of the transaction. The question is asked, 
what difference did it make to the seller how the cargo 
was shipped, or whether it was shipped at all, if the 
purchase price was paid and delivery accepted? This 
question ignores the issue now before this court, which 
is, what did these parties intend by their agreement? 
What anvone may at this time conclude was or was not 
beneficial or harmful to either of the parties is quite 
immaterial. The ease must be controlled by what the 
parties at that time agreed should be their rights and 
obligations. They had perfect freedom to place in their 
eontract, if they so desired, an iron-clad stipulation to 
the effect that the cargo must go by a specified vessel or 
there would be no sale. There would have been nothing 
against public policy im such a stipulation, and, there- 
fore, the only question now is whether they did so 


agree. 


It is submitted that the letters of November 6 and 8 
conclusively answer this question. They are entirely 
elear and unambiguous. The question of the substitu- 
tion of a vessel for the ‘‘W. H. Marston’? had been 
raised and definitely decided in the negative, before the 
time for the delivery of the lumber in question had ex- 
pired (Court’s Finding No. 3, Record p. 54). The 
buvers, from the time that they received the letter of 
November 8, knew that the seller had definitely and 
finally stated that the presence of the vessel in ques- 


tion was a condition precedent to the sale. They had 


Ji 


made no objection to this. Thus the parties lad them- 
selves agreed to an interpretation of this contract, be- 
fore the question at issue here arose, which positively 
made the presence of the ‘‘W. H. Marston’’, as speci- 


fied in the contract, a condition precedent to the sale. 


The significance of export by a particular vessel is 
illustrated by the character of the business conducted 
by the defendant. This business was an export busi- 
ness entirely. Defendant did not and could not, within 
the terms of its charter, make sales of lumber to be used 
in the United States. Its corporate powers were con- 


fined to sales for export. 


When the defendant, therefore, entered into a con- 
tract for the sale of lumber, it was its duty to confine 
its obligations to those which it was legally entitled to 
perform. The designation of a particular seagoing 
vessel rather than a barge was all-important to the 
seller, so that it would know that its corporate powers 
were not being exceeded by a sale for domestic use. 
Surely a company which is incorporated for the pur- 
pose of export trade only has not only the right, but 
it is its duty, to throw every possible safeguard around 
its sales, so as to make certain that its corporate pow- 
ers will not be exceeded. The seller was willing to rely 
upon the assurance of the buyers that this lumber 
would be exported to Australia, provided that that 
assurance was reinforced by the actual presence along- 
side the wharf of a deep-water vessel chartered for 
Australia. The seller was not willing to rely upon 
the assuranee of the buyers without the presence of this 


vessel (and he would have been so obligated had the 
lumber been delivered upon a barge), because, if so 
placed upon a barge, and all dominion over the lumber 
lost by the seller, then the lumber might never have been 
exported. 


It is no answer to this position to say that the title to 
the lumber passed within the State of Washington. The 
seller has the right to stipulate that the thing sold 
shall be sent to a particular place even although title 
has passed. 


IIL. 


THE PROVISION IN THE “ACKNOWLEDGMENT OF ORDER”, 
DATED DECEMBER 8, 1916, READING: 


“Notes: This price is for delivery F.0.B. Mil! Wharf, Kuappton, 
within reach of vessel’s taekles and/or on barges A. S, T. Mill 
Wharf, Knappton, Wash.” (Record p. 83), 

In speaking of this provision, counsel intimated that 
the writer’s failure to discuss it in his argument was 
attributable to something other than lack of time. Coun- 
sel is mistaken. Not only this provision, but a number 
of other subjects of vital importance were not spoken 
of because of a lack of time, and while they are cov- 
ered in our opening brief, still, had argument been made 
on them, we believe it might have been helpful to the 
court. 


The particular provision now in question is discussed 
in our opening brief, commencing at the middle para- 
graph on page 75 and ending at the bottom of page 79. 
The contention there made is that plaintiffs at this late 


date are attempting, in face of the record to the con- 
trary, to construe the provision as a ‘‘price term’’, so 
as to be relieved of the embarrassment of the situation 
if it is held to be an optional mode of delivery reserved 
by the seller. 


Our theory of the cause of this litigation rests upon 
the belief that when the contract in suit was brought 
to the attention of opposing counsel, after Messrs. 
Comyn, Mackall & Co. had been advised on September 
20, 1917, that the ‘‘W. H. Marston’’ would probably be 
unable to make her loading date and that if she did not, 
the contract would not be carried out at the old $9.50 
rate; his adviee was, that this provision of the ‘‘Ac- 
knowledgment of Order’’ expressly gave to the buyers 
the right fo take delivery of these cargoes either f.o.b. 
(free on board) the mill wharf and/or on barges, at 
their option. The allegations of the complaint which 
was subsequently drawn and filed bears out this theory, 
as do all the steps taken by plaintiffs after September 
7, 1917, the date of their letter to the defendant, in 
which the provision im question 1s attempted to be para- 
phrased as follows: 

‘We will take delivery of this lumber f.a.s. mill 


Wharf Knappton and/or on barges a.s.t. mill wharf 
Knappton in the month of December.’’ 


(Plaintiffs’ Ex. No. 10, Record p. 95.) 


Had this provision been correctly construed, we doubt 
very much whether the failure to secure the ‘‘W. H. 
Marston’s’’ cargo would have been litigated, any more 
than was the failure to seeure the cargo for the ‘‘Wm. 


Bowden’’, the other vessel which did not make her de- 
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livery date, and which carried the same loss under docu- 
ments indentical with those of the ‘‘W. H. Marston’’. 
This, for the reason that at the very time we assume 
that plaintiffs songht legal advice on their rights, they 
knew definitely that in similar contracts, with other 
sellers, providing for cargoes for named carrying ves- 
sels, the buyer is always recognized as having no right 
to substitute barges in case the named vessel fails to 
make her loading date, wnless such right was expressly 
and plainly given by the contract (see closing paragraph 
of plaintiffs’ letter of September 5, 1917, to the Chas. 
Nelson Co., Plaintiffs’ Ex. No. 31, Record p. 306). 
Counsel’s construction, therefore, of a provision of the 
contract which his chents had always before understood 
to be an option reserved by the seller giving him two 
wavs of making the delivery, must have been an agree- 
able surprise, which was well worth adopting,—at least 
in the case of one of the defaulting vessels, considering 
that lumber had risen in value from $9.50 to $22.00 per 
M feet. Hence, this suit and hence, Mr. Comyn’s at- 
tempt in his testimony to adopt his counsel’s construe- 
tion, that the provision in question gives to the buyers 
the right to take delivery on barges. ‘‘We decided to 
take this lumber on barges immediately after he (Mr. 
Baxter) refused to deliver it to the ship’? (Comyn, 
Record p. 156). And right here it is of interest to read 
Mr. Comyn’s testimony touching the provision in ques- 
tion, the value of which to the seller, is further ex- 
plained by Mr. Baxter (Record, middle of page 228 to 


and including first nine lines on page 229). 
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‘“When they reserve the ght to make delivery 
on both sides of the vessels, from barges and from 
the mill wharf, the mill is not delivering to that 
ship. They are bringing it from some other inill. 
I have never had a mill reserve the right to make 
delivery to the ship from both sides of the vessel, 
from the mill wharf, and from the barges in the 
water. The lumber is always delivered on the mill 
wharf, but if it came from a man who had more 
than one mill, I would say yes, it might be done. 
I have known of mills reserving that right. I 
have known the sellmg agent for a number of 
mills to do that. That does not always mean that 
the seller of the lumber reserves the privilege of 
making delivery from both sides of the ship, one 
delivery from the mill wharf and one delivery from 
barges on the other side of the vessel, it means he 
could deliver them any way he wanted to. He could 
deliver by barges under these conditions if he 
wanted to, if that was in the contract. Jf it ts in 
the contract, it reserves to the seller the right of 
making deliveries from either side from other mills. 
It means that it comes from another mill. He 
would not load that off his dock on to a hghter and 
bring it around to the other side of the ship, be- 
eause he would simply be throwing away money; 
he would bring it from some other mill on a lighter. 
He has that privilege. If he reserves it, that would 
give it to him. Jt would give him the right to make 
a double delivery. There would be no objection 
whatever, provided the ship could handle it. The 
term ‘a.s.t.’ is a new one in the trade. As I under- 
stand it, thev have had it in only since the Douglas 
Fir was put in. That is what they call ‘at ship’s 
tackle’, which is an unknown term in the trade. The 
clause, ‘This price is for delivery f.o.b. mill wharf, 
Knappton, within reach of vessel’s tackles, and/or 
on barges a.s.t. mill wharf’, refers to the price. 
It most assuredly does. It says price. It is only 
a matter of price. It means that the price is for 
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delivery on mill wharf or on a barge, if they want 
to bring it by barges. It is to cover the cost of 
their barges. If they bring it along in barges they 
have to pay the cost of the barges.’’ 


(Comyn, Record pp. 1438, 144. Italics ours.) 


This testimony is somewhat contradictory, because 
the witness is evidently trying to help counsel’s “‘price 
ferm’’ contention and at the same time is unable to 
avoid giving expression to what he knows to be the 
true reason for the provision, namely, that it gives to 


the furnishing mill the right of making a double deliv- 


ery in case of necessity—one from the mill wharf to the 
vessel and/or from barges on the vessel’s other side. 
This latter Inmber coming from other mills called into 
action by the seller to expedite the delivery, and thereby 


avoid paying demurrage. 


The subject of this provision of the contract is dis- 
eussed in our opening brief (Brief, pp. 75-78), and we 
cannot do better here than to repeat the question asked 
there: 

‘How ean plaintiffs assert a right to receive on 
barges, with the ‘W. H. Marston’ not present, and 


yet preserve to defendant the right to make deliv- 
erv on barges, at that vessel’s tackles, Mill Wharf?”’ 


It is perfectly obvious that plaintiffs’ exercise of a 
right to ignore the ‘‘W. H. Marston’’ and take delivery 
themselves on barges, destroys defendant’s right to 
make delivery to the vessel f.o.b. mill wharf and/or on 
barges a.s.t. mill wharf. The place of delivery of the 
‘W. H. Marston’s’’ eargo was already clearly fixed by 
the contract of November 2, 1916, in these words: 


Le 


‘‘Cargo to be furnished f.a.s. vessel at loading 
ports’’ (Record p. 68), 


while the mode of such delivery is made optional with 
the seller by the provision of the ‘‘Acknowledgment of 
Order’’ of December 8, 1916. 


The big facts of this controversy have always seemed 
to us most significant in considering the construction 
of this contract: The purchase of four cargoes of lum- 
ber for named vessels, under the same contract, at $9.50 
per thousand feet; a rise in the market to $22.00 per 
thousand feet before the expiration of the delivery 
date; two of the vessels reach their loading ports be- 
fore the expiration of the agreed loading time and re- 
ceive their respective cargoes; the two remaining ves- 
sels fail to reach their respective loading ports at the 
agreed time and lose their right to cargoes; the buy- 
ers bring suit to cover their loss on only one of the two 
defaulting vessels. Had the buyers’ right of recovery 
been based on any clear legal or equitable ground, can 
it be doubted that they would have brought suit to cover 
the loss on both defaulting vessels? Furthermore, if 
there is merit in their contention that the subject mat- 
ter of the purchase was 3,500,000 feet of lumber, and not 
four cargoes, can any reason be suggested for the fail- 
ure to sue for the whole loss, being the difference be- 
tween the amount of lumber received of the 3,500,000 
feet and the amount they failed to receive? 
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lee 
COUNSEL'S CONTENTION THAT THE SUBSEQUENT NEGOTIA- 
' (MONS OF THE PARTIES IN THE CASE OF THE SCHOONER 
“WM. BOWDEN”? IS EVIDENCE SUPPORTING PLAINTIFFS’ 
CONTENTION THAT THE SALE, AS APPLICABLE TO THE “W. 
H. MARSTON’, WAS OF 1,360,000 FEET OF LUMBER 15%, 
MORE OR LESS, AND WAS NOT THE SALE OF A CARGO FOR 
THAT VESSEL. 

The phase of this controversy as to what is the sub- 
ject-matter of the sale, is a vital one, and is entirely in- 
dependent of the other questions relating to the benefits 
to the seller, which accrued through the naming of a spe- 
cific exporting vessel (see our opening brief pp. 85-90). 
If it should be held that not a single benefit accrued to 
the defendant through the naming of the ‘‘W. H. Mars- 
ton’’, nevertheless, if the subject-matter of the sale was 
a cargo for that vessel and not a specified number of 
feet of lumber,— then, of course, it is clear that the 
subject-matter of the contract cannot be changed by one 
party without the consent of the other. This important 
matter is discussed in our opening brief (Brief pp. 
46-70), and cases are there cited, which we urge upon 
the court’s careful consideration. The testimony shown 
by the record is practically all to the effect that if this 
is a sale of a cargo for the ‘‘W. H. Marston’’, the ex- 
pression of the contract ‘‘1,300,000 15% more or less to 
suit capacity of vessel’’, is nothing more than an esti- 
mate of the parties as to what the ‘‘“W. H. Marston’s’’ 
eargo should be and is given for the purpose of inform- 
ing the seller of the approximate amount of lumber it 
will be called upon to furnish for said cargo. 
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The plaintiff, Mr. Comyn, as well as Mr. Baxter, rep- 
resenting the defendant, both give their understanding 
as to the meaning and practicable effeet of this term of 
the contract. Mr. Comyn testified: 


‘““The object of putting into our contract ‘to suit 
the capacity of the vessel’ is just what it states— 
to suit the eapacity of the vessel. Practically it 
works out that the vessel is completely loaded. 
When it is completely loaded the contract is ful- 
filled. If the contract is for that particular vessel, 
it is fulfilled. Fifteen per cent more or less does 
not apply if the vessel is at the mill. Jf tt ts a 
contract for a particular vessel, the contract is ful- 
filled when the vessel is loaded, if the contract is to 
suit her capacity, irrespective of whether it is a 
given number of feet in the contract, if it 1s a con- 
tract for a cargo by the vessel.’’ 


(Italies ours. Record pp. 151, 152.) 


Mr. Baxter testified: 


‘‘TIn f.a.s. cargo contracts there is inserted a defi- 
nite number of feet with the expression 15% more 
or less to suit capacity of vessel, to allow a leeway 
that is estimated sufficient to load the vessel that 
may later be named. The estimate is determined 
by the parties as a mutual agreement between buyer 
and seller.’’ 


(Reeord pp. 247, 248.) 


‘‘The naming of the definite number of feet is an 
approximation of the cargo that the parties make 
themselves.’’ 


(Id. 248.) 


‘“‘The expression ‘15% more or less to suit ca- 
pacity of the vessel’ means to give the vessel a full 
and complete eargo.’’ 


(Id.) 
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“T said this morning that a contract for 1300 M 
feet 15% more or less to suit capacity im which a 
vessel is named, is a contract for a full cargo for 
that vessel, regardless of how inuch she might take. 
The purpose of putting in 1,450,000 or 1,300,000, 
more or less, is merely an estimate between the 
buyers and the seller that neither objects to, as to 
what the capacity of the vessel is.” 


ie nO. 

“In fact, the estimated quantity put in there, 
1300 M, means nothing more to us than it would 
have meant had we omitted it, and just said a full 


and complete cargo for the ‘Marston’, whieh is the 
same.”’ 


(Id. 271.) 


Counsel’s attempts to discredit this clear and harmo- 
nious view of plaintiffs and defendant as to the practi- 
cable meaning and effect of this term by referring to 
their treatment of the ‘‘Wm. Bowden’’. This was one 
of the two vessels which the letter of November 2, 1916, 
required the buyers later to name. The other was the 
schooner ‘‘Golden Shore’’. The ‘‘Golden Shore’’ was 
named first on February 28, 1917 (Record p. 149), her 
specifications were furnished and the vessel was loaded 
within the agreed loading time, which will be remem- 
bered was October to December, 1917. The Acknowl- 
edgment of Order’’ for the ‘‘Golden Shore’’, executed 
and approved before she was named, ealled for a cargo 
of one-half of 1450 M, or ‘‘725,000 feet, 15% more or 
less to suit capacity of vessel’’ (Record, Plaintiffs’ Ex. 
No. 6, p. 86). The specifications for the ‘‘Golden 
Shore”’ called for two lots of lumber, one of 276,002 feet, 
and one for 551,979 feet, this last lot to be loaded last. 
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Combined, these two lots amounted to 827,981 feet, which 
exceeded one-half of 1450 M, plus 15%, by over 30,000 
feet. When thereafter the ‘‘Wim. Bowden’’ was named, 
defendant objected because the ‘‘ Win. Bowden’s’’ maxi- 
mum eargo if added to the ‘‘Golden Shore’s’’, would 
exeeed the contract requirement, which as to the two 
vessels ‘‘to be named’’, called for eargoes whose com- 
bined capacities was to be 1450 M 15% more or less. 
On receipt of the specifications for the ‘‘Wm. Bowden”’ 


eargo, defendant wrote to plaintiffs the following letter: 


‘‘San Franeisco, August 17, 1917. 
Messrs. Coinyn, Mackall & Co., 
310 California Street, 
San Francisco. 
Gentlemen : 
‘WittiamMm BowpeEn’ 

We acknowledge your favor of the 16th inst., with 
specification for this eargo, and aceept the vessel 
eonditioned on her making the loading date provided 
in the eontraet, and with the further understanding 
that as the original contract, dated November 2, 
1916, provides for two vessels to be named with a 
joint capacity of 1450 M, whieh is interpreted to 
mean, as usual, 1450 M, 15 per cent more or less, and 
as you have already named the ‘GotpeN SHore’ for 
one cargo and now name the ‘Bownven’ for a second 
eargo, which vessels combined will probably carry 
more than the maximum amount of the eontract, 
that you will pay us for all such excess carried by 
these two vessels over and above the 1450 M plus 
15 per eent, at the present market price, namely, 
$90 base ‘G’ list, less 214% and 214% for cash. 

Please send us the eharter-party, in duplicate, 
for the ‘Wittiam Bowpen.’ 


ho 
bo 


Written in duplicate—please approve and return 
one copy for our files. 
Very truly yours, 
Dovueuas Fir Expuorration & Export Co., 
By AL A, Baxter 
General Manager.”’ 
(Record, pp. 172, 173.) 


The requirements of this letter were promptly ac- 
cepted by plaintiffs, but the ‘‘Wm. Bowden’’ was never 
loaded, because she, like the ‘‘W. H. Marston’’, failed 
to make her loading date, and plaintiffs’ contention 
that the instant contract was a sale of a specifie num- 
ber of feet lumber (3,500,000 feet or 3,750,000 feet, we 
are not clear for which amount plaintiffs contend), is 
not assisted by the faet that no demand or claim was 
ever made on defendant for the ‘‘Wm. Bowden’s’’ lum- 
ber, in the amount of 725,000 feet, 15% more or less, or 
any other amount. 


The contention now made is that the letter just quoted 
‘is contradictory of defendant’s contention that the sub- 
ject matter of the sale was four cargoes and not the 
aggregate of the specific amount estimated by the par- 
ties as the capacities of the four vessels. 


We submit that Mr. Baxter’s explanation of the rea- 
son he demanded the then market price of $20.00 for 
the excess over 1450 M plus 15%, the estimate of the 
cargoes for the two vessels ‘‘to be named’’,—is logical 
and entirely in harmony with the claim, that as far at 
least as the ‘‘W. H. Marston’’ is concerned, a cargo to 
suit her capacity was a part of the subject matter of 


the contract. The market was a rising one and there- 
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fore the buyers’ interest lay in securing all the lumber 
they could get at $9.50, but in doing so, they are charged 
with the necessity of preserving good faith, and had 
they designated as the ‘‘to be named” vessels, two whose 
combined capacities reached several millions of feet, 
they clearly would have been open to the charge of bad 
faith. Good faith in their selection of the ‘‘to be 
named’’ vessels was obviously required and under the 
circumstances of a rising market, they eould not legally 
include in their purchase two vessels whose combined 
cargoes would exceed 1450 M feet plus 15%. In naming 
the ‘‘Win. Bowden’’, however, this is precisely what 
they did do and it is to their credit that when the matter 
was called to their attention, they promptly recognized 
the justice of Mr. Baxter’s construction and aeceded 
to it. 


The record makes the situation perfeetly clear: 


‘““The ‘William Bowden’ was one of the unnamed, 
or one of the to-be-named vessels in the contract. 
The ‘Golden Shore’ was one of the to-be-named 
vessels in the contract. I required of Comyn & 
Mackall an addition over the agreed $9.50 base for 
the ‘Wilham Bowden’s’ cargo, because | had sold 
him two eargoes for vessels that were named, and 
1,450,000, 15 per cent more or less, for two vessels 
unnamed, that was the combined capacity of tie 
two vessels to be named. When he named the two 
vessels, their capacity was greater than 1,450,000 
plus 15 per cent, and it was therefore mutually 
agreed that he should pay us our then eurrent price 
for the excess above 1450 M plus the 15%. If the 
‘William Bowden’ and the ‘Golden Shore’ had been 
named in the contract, and their estimated cargo 
had been fixed at 1450 M feet combined, I would 
not have demanded the eurrent rate of the com- 
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bined cargoes then exceeding 15% because the ves- 
sels having been named in the contract I would 
feel under an obligation to give them a full cargo 
and eonsider the contract filled, regardless of 
whether it exceeded or was below the amount esti- 
mated, even if it exceeded the 15%.”’ 


ied lease yo, Ze. ) 


And again on his cross-examination, Mr. Baxter ex- 


plains the equity of lis contention: 


‘*T will tell you why we demanded of Comyn, 
Mackall & Co. that they should pay us for the excess 
that the ‘Bowden’ and ‘Golden Shore’ were going 
to carry in exeess of 15%, $20 base price, instead of 
$9.50. They are two entirely different cases. In 
the case of the ‘Marston’ T sold him the cargo for 
the ‘W. H. Marston’. It was estimated at 1,300,000 
feet 15% more or less, but had she taken 25 or 30 
per cent more or less, I was under an obligation to 
furnish her a full eargo. In the other case [ sold 
hnn 1,450,000 feet to be hfted by two of his vessels 
to be named, 15% more or less to suit their 
capacity. Now, it was evidently his intention, and 
my expectation at the time the contract was made, 
to name two vessels within that range. When he 
named the first vessel, she took considerably over 
half of it—I forget her name now. When he named 
the second vessel, she would exceed the contract, 
and, had I accepted that vessel without protest as 
coming within that range, I then would have been 
under an obligation, probably, to furmish it, but 
immediately he named the second vessel, she, taken 
in conjunction with what the first vessel had loaded, 
exceeded the amount I sold him. But that was a 
ease where it was not a named vessel at the time 
of the contract, but he agreed to name two vessels 
to me, the eapacity of the two combined to be 
1,450,000, 15% more or less, and for the excess he 
had no contract, and I gave it to him at the greater 
price. He did have such a eontract for the excess 


on the ‘Marston’ and on the ‘Talbot’, because they 
were named at the time of the sale. He really had 
two contracts, one for the ‘Marston’ and ‘Talbot’, 
for anything they might carry, and the other for 
two vessels to be nanied later, being the exact quan- 
tity that he specified, 15% more or less. That is 
the way the contract works out. It gets that result. 
That is my interpretation absolutely of this con- 
tract for four cargoes.’’ 


ities 272.) 


In closing our reply to counsel’s argument based on 
these negotiations for the ‘‘Wm. Bowden’s’’ cargo, we 
eannot do better than refer again to the words of the 
Supreme Court in Brawley v. United States, cited at 
page 66 of our opening brief: 


‘Where a contract is made to sell or furnish 
certain goods identified by reference to independent 
circumstances, such as an entire lot deposited in 
a certain warehouse, or all that may be manufac- 
tured by the vendor in a certain estabhshment, or 
that may be shipped by his agent or correspondent 
in certain vessels, and the quantity is named with 
the qualification of ‘about’ or ‘more or less’, or 
words of like import, the contract apphes to the 
specific lot; and the naming of the quantity is not 
regarded as in the nature of a warranty, but only 
as an estimate of the probable amount, in reference 
to which good faith is all that 7s required of the 
party making it.’’ . 


On the general question of the subject matter of the 
instant sale, we submit that it is difficult to know plain- 
tiffs’ exact position. There are indications in the record 
that their claim is that the subject matter of the sale 
was 3,500,000 feet, the amount called for by the old can- 
celled contract with the Charles Nelson Co.; there are 
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also indications that their claim is for 3,750,000 feet, 
the aggregate of the estimates of the four cargoes called 
for in the instant contract. As a matter of fact, that 
part of the contract which was carried ont, namely: the 
furnishing of the cargoes for the ‘“W. H. Talbot’’ and 
the ‘‘Golden Shore’’, shows that while plaintiffs fur- 
nished to defendant specifications for only 930,000 feet 
for the ‘‘W. H. Talbot’s’’ cargo, the vessel was actually 
loaded with 971,974 feet, and this amount added to the 
‘‘Golden Shore’s’’ cargo, say of 827,981 feet, makes a 
total of 1,799,955 feet, as the amount of lumber plain- 
tiffs received under their contract which they claim 
ealled for 3,500,000 feet or 3,750,000 feet. If 1,300,000 
feet claimed by plaintiffs in the present suit be added 
to the amount already received by them, the total is 
3,099,955 feet. On plaintiffs’ contention therefore, what 
has become of the difference between what they have 
received and now claim, eall it 3,099,955 feet, and what 
the contract calls for as they now construe it? Why 
was this suit not brought for the difference between 
what they had received and the amount which thev claim 
their contract called for? Is it not perfectly clear, 
under the circumstances, that plaintiffs’ instant suit is 
for damages for failure to deliver a cargo to the 
‘“W. H. Marston’’? We submit that otherwise their 


conduct is inconsistent with their claim. 


In speaking of the 1,300,000 feet of lumber for the 
‘W. H. Marston’’, plaintiff Comyn testified: 


‘We had a purchaser for the lumber at that time. 
The cargo was sold.’’ 


(Record p. 156.) 


on 


This fact alone, we submit, is conclusive of the ques- 
tion of what the subject matter was of the instant sale. 
If ‘‘the cargo was sold’’, it was a cargo which was pur- 
chased for that sale and not a given number of feet, the 
exact amount of which could never be known until the 
vessel was actually loaded. Dant and Russell, com- 
petitors of defendant, loaded the ‘‘W. H. Marston”’ 
eventually with this eargo which was sold and it 
amounted to 1,314,000 feet (Comyn, Record p. 166). 
Had the subject matter of the instant sale been 1,300,000 
feet, there would have been no necessity for making the 
agreement read ‘415% more or less’’, for the specifica- 
tions for the lumber footed up exactly 1,300,000 feet 
(see specifications for ‘“W. H. Marston’’, Record p. 40). 


V. 
THE SIGNIFICANCE OF WHO WAS RESPONSIBLE FOR TUE 
NAMING OF THE VESSELS IN THE CONTRACT. 

Counsel’s argument pointed to the contention that the 
naming of the four vessels was a matter in which the 
plaintiffs were solely interested. Here again it is diffi- 
cult to square his contention with the view of his client, 
for it was perfectly clear at the trial that Mr. Comyn 
did his best to convey the impression that Mr. Baxter 
was responsible for naming the ‘‘W. H. Marston’’ and 
the other vessels in the contract. Mr. Comyn on this 
point is undoubtedly right in part. Of course, the plain- 
tiffs held the charters for these vessels and must have 
so advised Mr. Baxter, and of the fact that they were 
to be used, but on the other hand, it is perfectly clear 


that the Douglas Fir Exploitation & Export Co. eould 
only sell the lumber for export and it would have been 
the height of folly for it to make a sale and not provide 
some assurance of the lumber being exported by the 
buyer. The naming of an exporting vessel as the direct 
receiving medium for the lumber’s exportation, or 
securing the agreement of the buyers to later name such 
a vessel, would be a necessary precaution in every con- 
tract the defendant should make, and certainly the pres- 
ent one was no exception. It is significant in this 
eonnection to know that though the Charles Nelson 
Company contract did not expressly name an exporting 
vessel, but purported to be simply the sale of 3,500,000 
feet of lumber, for export (Plaintiffs’ Ex. No. 2, Record 
p- 71), the contract in suit, which was supposed to take 
its place, called expressly for four cargoes for four spe- 
cifically named or to be named vessels, and the prepara- 
tion of the writing constituting the contract which 
showed this, was the work of the defendant. The fol- 
lowing testimony on this point given by Mr. Comyn, is 
highly significant : 

‘‘In this particular matter it was not the inten- 
tion originally that this should be a cargo for the 
‘W. H. Marston’. I did not say just a little while 
ago that it was. The original intention was that 
we bought 3,500,000 feet, 15 per cent more or less. 

Mr. McCuananan. Q. I mean when you signed 
this contract on November 2d, that was your inten- 
tion then, to load that on the ‘W. H. Marston’, to 


suit her eapacity? 
A. It was put in there by Mr. Baxter.”’ 


(Record p. 152.) 


Zo 


(The witness had just previously testified: ‘‘When 
this letter was signed, initiating the contract, I was 
intending to use the ‘W. H. Marston’ for a part of the 
purchase.’’ Record p. 150.) 


Again this witness testified: 


‘‘Our position in this case is that we purchased 
one parcel of lumber, and not four cargoes. We 
made no distinction between any of the vessels. 
The object of putting into the contract the name of 
any vessel was because Mr. Baxter put it in. We 
did not. The object of our consenting to its being 
put in was that it came written in that way, and 
my Austrahan Department passed it as it came in. 
I mean to say absolutely that Mr. Baxter origi- 
nated the idea.’’ 


(Reeord pp. 149, 150.) 
Perhaps he did, but we know the Douglas Fir Exploita- 
tion & Export Company would never have signed the con- 


tract otherwise. 


wae 


THE REDUCTION OF THE JUDGMENT BY FIFTEEN PER CENT. 


We think that counsel wholly failed to meet our con- 
tention on this point, namely, that, even on the lower 
court’s construction of the contract in suit, the judg- 
ment must at least be reduced by 15%. 


In our opponent’s brief all of the cases cited by us 
on this point are commented on, except the most an- 
portant of all (which we referred to at length)—Thor- 
nett & Fehr v. Yuills, 26 Com. Cas. 59, decided by the 
Lord Chief Justice of England. 


All of the cases cited in counsel’s brief are readily 
distinguishable on their facts. It is sufficient to cite 
the language of De Grasse Paper Co. v. Northern N. ¥. 
Coal Co., 179 N. Y. 5S. 788, on this point. The court 
there says: 

‘‘Construction of a contract of sale calling for a 
minimum and maximum of the article sold, as to 
which of the parties has the right to exercise the 
option, depends very largely upon the facts and 
circumstances surrounding each contract. It would 
be useless to try and lay down any general rule.’’ 


We also refer to the following cases on this subject 
holding the option to be generally with the seller: 


Wheeler v. New Brunswick Ry. Co., 115 U.S. 29; 


29 L. Ed. 341; 

Dupont Powder Co. v. United Zinc Co., 89 Atlan- 
tie: V2 

De La Pierre Co. v. Chicago Lumber Co., 71 So. 
872; 

Am. Hardwood Lumber Co. v. Dent, 132 8. W. 
320, 


In the ease last cited the seller, a lumber company, 
was under contract to cut and sell ‘‘at least 500,000 feet 
and not to exceed 1,000,000 feet’’ of specified lumber of 
different dimensions (as in the case at bar). In a suit 
by the buyer for breach of contract, the court held that 
the discretion as to the amount to be delivered was with 
the seller and limited the damages to the failure to 
deliver the minimum. The court said: 


‘“‘Therefore, for the purpose of fixing the dam- 
ages, the kind of lumber on which the damage would 


be least should be selected, and the amount on which 
it is to be computed should be fixed at 500,000 feet, 
the minimum amount to be furnished under the 
comiract.’’ 


Almost all of the cases hinting at a contrary view are 
from one jurisdiction—New York—and even there, the 


rule is qualified, as shown above. 


We are astonished that plaintiffs should now contend 
that the words ‘‘to suit capacity of vessel’’ not only 
(a) do not make the sale a sale of a eargo, but also 
(b) operate to qualify the words ‘‘15% more or less’’. 
This is going very far indeed (unless, as we contend, 
the sale was a eargo sale). It seems to us plain that the 
words ‘'15% more or less to suit capacity of vessel’’, 
even if they do not require the presence of the vessel 
(as we contend they do), at least give the defendant the 
option of delivering only the minimum quantity. The 
failure to produee the vessel was the act of the buyers 
and not of the seller and the buyers should not be ac- 
eorded a possible advantage by reason of this failure. 
The snggestion that the ‘‘Marston’s’’ capacity was 
‘practically’? 1,300,000 (Brief p. 75) is substantiated 
only by what she carried under the Dant & Russell con- 
tract in the Spring of the vear. Under the contraet in 
suit, however, she would have loaded in the late Fall or 
Winter and would have earried less (see evidence of 
plaintiff Comyn himself, Reeord p. 125). 


Finally, in all of the cases cited, where maximum and 
minimum quantities are named, the option to take one 
or the other is always somewhere—either with the 


seer or the buyer. 
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There is no case supporting plaintiffs’ contention 
that any fixed quantity must govern. This being so, the 
option in this case must have been with the seller, 
because the failure to produce the named receiving 


medinm was solely that of the buyers. 


The dispute into which the parties have fallen as to 
this simple subject shows clearly that what was actu- 
ally sold was a cargo for the “‘W. H. Marston’’. -That 
eliminates any such disputes and it was certainly a 
benefit to the seller that such disputes should be elimi- 
nated. Plaintiffs’ argument on this one point, in our 
opinion, completely demolishes the case they have so 
laboriously built up in attempting to vary the plain 
terms of the contract. 


We believe our opening brief is snfficiently clear on the 
remaining contentions as to the value to the defendant 
in naming specific vessels as the carrying mediums at 
whose tackles their respective cargoes may be delivered, 
either from the wharf itself and/or from barges along- 
side the vessels at the mill wharf, at the seller’s option. 
Although in Judge Van Fleet’s decision on our demurrer 
to the complaint, it is held that the provision as to the 
delivery of the lumber at the ship’s tackles was one for 
the benefit of the buyer alone and therefore could be 
waived by them; we submit that in view of Judge Van 
Fleet’s later ruling on plaintiffs’ demurrer to our an- 
siver, there is strong ground for the contention that the 
eourt’s first ruling was not intended to go so far as to 


touch the qnestion of the necessity of the vessel’s pres- 
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ence at the loading dock. This question being again 
directly raised by plaintiffs’ demurrer to the answer, 
Judge Van Fleet’s ruling then was in defendant’s favor 
and defendant was thereafter allowed to show as a mat- 
ter of defense the absence of the ‘‘“W. H. Marston’’ 
during her agreed loading time. Also it is important to 
remember, that the expressions ‘‘at ship’s tackles’? and 
‘‘within reach of vessel’s tackles’’, appear only in the 
paragraph of the contract which solely reserves to the 
seller the optional mode of the cargo’s delivery. 


In conclusion we again submit, (a) that in f.a.s. (‘‘free 
alongside, within reach of ship’s tackles’’, see ‘‘G’’ List, 
page 2, copy of which important exhibit in the case was 
furnished to each member of the court at the oral argu- 
ment) contracts, where specific vessels are named as the 
receiving mediums for the lumber sold, the law is well 
settled that the named vessels must be present to receive 
delivery at the agreed date and place; (b) that in the 
instant contract the subject matter of the sale was four 
cargoes and that the term ‘‘15% more or less to suit 
capacity of vessel’’, coupled with the term ‘‘13800 M" 
applying to the ‘‘W. H. Marston’’ and ‘‘1000 M’’ apply- 
ing to the ‘‘W. H. Talbot’’ and ‘‘1450 M’”’ applying to 
the combined capacities of the two vessels to he named, 
—were but estimates of the amount of the respective 
eargoes; (ec) that the naming specifically of the vessels 
to which cargoes were to be furnished, suiting their 
capacities, conditioned the time, the place and the quan- 
tity of the lumber sold, which a barge or barges could 
not do, and moreover was a guarantee and assurance 


to the seller that the cargoes for the named vessels 
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would be exported and that therefore the sale was one 
which the defendant could legally make. Moreover, as 
the contract clearly provides, not only for a delivery, 
but for a shipment of the lumber between October 1st 
and December 31st, 1917 (see ‘‘Acknowledgment of 
Order’’: ‘‘Time of Shipment—October to December, 
1917’’), it is obvious that a delivery to barges to await 
the ‘‘W. H. Marston’s’’ belated arrival at another sea- 
son of the year (May, 1918), as contended for by plain- 
tiffs, when her carrying capacity might be different, 
would not meet this condition. The agreement of the 
parties that the shipment also should be made within 
the agreed time is a condition precedent, the failure of 
which relieves the seller from making delivery. 


Mechem on Sales (1901), Vol. I, See. 653. 


The question involved in this litigation is of vital im- 
portanee and this fact is our excuse for this extended 
discussion which we will now close with a brief dis- 
tinguishment of the eases cited by counsel. Meyer v. 
Sullivan, Ellsworth v. Knowles and Harrison v. Fort- 
lage we have already distinguished (Opening Brief pp. 
14, 15, 41-44). 


The case of Neill v. Whitworth, L. R. 1 C. P. 684, 
cited by counsel, 1s obviously not in point, for in that 
case ‘‘the defendants offered to deliver it to them at 
quay weights and even to cart it back to the quay free 
of expense’’ (18 C. B. at p. 442); or, in other words, to 
make delivery exactly at the place specified in the con- 
tract. In view of the above quoted fact, a great deal 
of the opinion is pure dicta. As applied to the particu- 
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lar facts in that case the dicta may be correct, but cer- 
tainly the case comes far from overruling Wackerbarth 
v. Masson or Wetherell v. Coape cited by us in our open- 
ing brief (Opening Brief pp. 33, 34). 


It is to be particularly noted that in Wackerbarth v. 
Masson, Park, counsel for the defendant, unsuccessfully 
urged exactly the contention urged by plaintiffs here, 
but the court held that the buyer, as well as the seller, 
was bound by the mode of delivery named in the con- 
tract. 


The eases of Thornton v. Simpson, 2 Marsh 267, and 
Reade v. Memaeff, 7 C. B. 159, deal with contracts for 
shipment of goods from Russia by an unnamed ship, 
and, as a matter of construction, it was held that this 
did not confine the shippers to ove vessel, and that they 
eould ship by several. 


We fail to see how these eases bear any analogy to 
the case at bar. If plaintiffs in the case at bar had 
offered another vessel in place of the ‘‘W. H. Marston’’, 
the cases might have some application, although we 
doubt whether as a general principle it ean be said that, 
in circumstances analogous to those of the case at har, 


another vessel ean be substituted for a named vessel. 


In Bourne v. Seymour, 16 C. B. 349, defendant con- 
tracted to sell plaintiff ‘‘about 500 tons”’ of nitrate of 
soda, and the contract stated that it was ‘‘understood’’ 
that said cargo was to constitute a full cargo of the ship 
“John Phillips’’, but, if she was unable to prosecute 
the voyage, then another vessel could be used. The 


‘John Phillips’? was not large enough to earry the 
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entire cargo, and it was decided that plaintiff could 
recover for the difference. The court held that the con- 
tract was for ‘‘about 500 tons’’ rather than a complete 
eargo for the ‘‘John Philips’’. This was a pure ques- 
tion of construction, as in the last two cases cited, and 
we fail to see wherein it is in point in this case. The 
fact that another vessel besides the ‘‘John Phillips”’ 
was authorized by the contract, shows clearly that the 
sale was not intended necessarily as a cargo for the 
‘John Phillips’’. 

None of plaintiffs’ cases are in any way similar to 
the ease at bar, and none of them constitute any author- 
ity against applying the doctrine of the f.o.b. cases cited 
by us beginning with Wackerbarth v. Masson. 

Dated, San Francisco, 

November 7, 1921. 
Respectfully submitted, 


CHICKERING & GREGORY, 


McCrianaHan & Dersy, 


Attorneys for Plaintiff in Error. é¢ 
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